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EXECUTIVE SUMMARY

The News Corp. acquisition of a controlling interest in Hughes Electronics Corp. will
create a distribution and content company with extraordinary power. The proposed transaction
combines the assets of DIRECTV Holdings, LLC, the leading satellite provider of multichannel
video programming distribution (“MVPD”), and Fox Entertainment Group, one of the world’s
principal owners of television broadcast properties and cable programming networks. This
merging of interests has the potential to drastically exacerbate the shift in power away from local,
non-network-owned Fox affiliates to News Corp.

Congress and the Commission have created structural mechanisms designed to promote a
network/affiliate economic model that is based primarily on advertising revenues for both local
and national compensation. This economic model requires a careful balance of power to ensure
that networks are properly compensated for national programming, while at the same time
preserving the viability of local broadcast stations. This balance of power serves the public
interest by advancing two of the foundational tenets of the Commission’s media policy —
localism and diversity.

As a result of the merger, News Corp. will have a strong economic incentive to bypass
local Fox broadcasting affiliates, substituting a national Fox programming feed for all DIRECTV
subscribers. By bypassing local affiliates, News Corp. would (1) realize immediate cost savings
by reducing or eliminating retransmission consent payments and (2) gain advertising revenue that
would otherwise have gone to local stations. This change in economic incentive will naturally
give DIRECTYV substantially increased leverage over local affiliates, endangering their ability to
adequately serve local interests or provide diversity.

In addition, the proposed acquisition combines, for the first time, a leading television
broadcaster with one of the world’s largest MVPD gatekeepers. This creates the potential and
incentive for News Corp. to use the DIRECTYV platform to discriminate against local

broadcasters.
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These potential disadvantages to local television stations would pose a serious threat to
localism and diversity unless the acquisition is made subject to appropriate conditions. The
Commission should approve the transfer of licenses only if: (1) DIRECTYV is prohibited from
transmitting a Fox network feed in any market currently served by a non-Fox-owned local
affiliate; (2) News Corp. and DIRECTV agree to apply to all local television broadcast stations
the same types of non-discrimination provisions they proposed to apply to non-Fox-owned
satellite cable programming services in Appendix G of their Application for Authority to
Transfer Control (to ensure non-discrimination, News Corp. and DIRECTYV should also be
required to employ an information “firewall” in any dealings with local television stations); and

(3) DIRECTYV agrees to provide local-into-local service to all 210 DMAs by January 1, 2006.
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The National Association of Broadcasters (“NAB”), pursuant to the Public Notice
released by the Federal Communications Commission (the “Commission” or “FCC”) on May 16,
2003,! respectfully asks the Commission to protect the “public interest, convenience and
necessity” by imposing certain safeguards in conjunction with any transfer of control by the

applicants in this proceeding.

L. INTRODUCTION

News Corp.’s acquisition of control over DIRECTV will create a distribution and content

company with extraordinary power. This vertically integrated gatekeeper will have the ability

I General Motors Corporation, Hughes Electronics Corporation, and the News Corporation Limited Seek Approval
to Transfer Control of FCC Authorizations and Licenses Held by Hughes Electronics Corporation to the News
Corporporation Limited, Public Notice, MB Docket No. 03-124 (May 16, 2003).



and incentive to disadvantage local television stations, with resultant damage to diversity and
localism, unless the acquisition is made subject to appropriate conditions.

The success and viability of the U.S. television broadcasting system is a result of the
partnership between national networks, program syndicators, and local television stations. Under
this system, local TV stations in markets large and small provide a combination of national TV
programming, syndicated programs, and local news, weather, and public affairs programming,
The continued vitality of this system depends on local stations enjoying a substantial degree of
exclusivity in providing network and syndicated programming to local viewers. Local stations
make most of their revenues by selling advertising time during popular network and syndicated
programs. During these same programs, local stations also run promotional spots designed to
attract viewers to local news programs. These spots are a key way that stations build audiences
for their news programs. This economic model requires a delicate balance of power to ensure
that networks are appropriately compensated for national programming, while at the same time
their affiliates remain economically viable.

Multichannel video programming distributors (“MVPDs”), such as DIRECTV, must
typically purchase content from local broadcast stations and cable programming networks, which
serve as suppliers of content for distribution through satellite systems. To obtain the right to
rebroadcast local television signals, satellite broadcasters often pay retransmission consent fees to
local stations. Combined with the incremental revenue from increased exposure of local
advertisements, these retransmission consent fees form the basis of local station revenue derived
from direct broadcast satellites.

DBS subscribership has grown significantly and now represents 20.3% of all MVPD

subscribers. 2 Since DIRECTV’s launch in 1994, consumers have adopted DBS at an incredible

2 Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, Ninth
Annual Report, 17 FCC Red 26,901, 26,903-04 § 7 (2002) (“2002 Annual Report™).



rate, and DBS has advanced substantially as a viable MVPD competitor to cable.3 Currently
there are two major DBS operators offering service to consumers: DIRECTV, owned by Hughes
Corp., and EchoStar Corp. In less than 2 years from the launch of DIRECTV, more than 2.2
million consumers subscribed to these services; by year-end 1997, there were more than 6.4
million DBS subscribers; as of year-end 2000, DBS providers had nearly 14.8 million
subscribers; and as of June 2002, DIRECTV was providing service to more than 10 million
subscribers, and EchoStar had approximately 7.5 million subscribers.4 Today, DIRECTV boasts
a subscribership of over 11 million and growing (for a total DBS subscriber base of almost 20
million).>

Though broadcast stations continue to offer a high-value product to the increasingly
fractured television viewing audience, absent appropriate safeguards, the vertical integration
between News Corp. (Fox) and Hughes (DIRECTYV) could undermine the network-affiliate
relationship. Were the Commission to grant the instant application to transfer authority, the Fox
Entertainment Group, through its new DIRECTV subsidiary, would have both the incentive and
the means to completely bypass local affiliates, or at least dramatically drive down the fees that
are currently charged for retransmission consent. The transaction would also provide News
Corp. with the means and the motivation to discriminate against local television stations in order

to advance Fox programming interests.

3 Jonathan Levy et al., OPP Working Paper Series 37 - Broadcast Television: Survivor in a Sea of Competition,
Sep. 2002, at 54-56 (“OPP Working Paper Series 37”). DirecTV and United States Satellite Broadcasting Co.
("USSB") began providing high-power DBS service on June 17, 1994. EchoStar Communications Corp. initiated
service in March 1996.

4 Id.at 55.

S Press Release, Hughes Electronics Corp., Hughes Reports First Quarter 2003 Results; Increases Full-Year Hughes
and DirecTV U.S. Revenue, EBITDA and Operating Profit Guidance Due to Strong DirecTV U.S. Financial
Performance (Apr. 14, 2003) available at http://www.Hughes.com/ir/pr/03_04_14_earnings.asp; Press Release,
EchoStar Communications Corp., EchoStar Reports First Quarter 2003 Financial Results; EchoStar’s DISH
Network Adds 350,000 Net New Subcribers (May 6, 2003) available at http://www.corporate-
ir.net/ireye/ir_site.zhtml?ticker=dish&script=410&layout=-6&item_id=408904.



This shift in power from local stations to Fox at the national level will almost certainly
result in harm to local interests, with a parallel reduction in the quantity and quality of diversity
in the market. The Commission should grant transfer only under conditions that would preserve

the economic viability of local affiliates.

II. THE TRANSFER APPLICANTS MUST PROVE BY A
PREPONDERANCE OF THE EVIDENCE THAT THE TRANSFER
OF CONTROL WILL SERVE THE “PUBLIC INTEREST,
CONVENIENCE AND NECESSITY.”

In order to approve the application for authority to transfer control, the Commission must
find, pursuant to Section 310(d) of the Communications Act of 1934, as amended (the
“Communications Act”), that the proposed transfer of control would serve the public interest.6
In making this determination, the Commission must first assess whether the proposed transaction
complies with the specific provisions of the Act, other applicable statutes, and the Commission's
rules. The Commission then “weigh[s] the potential public interest harms of the proposed
transaction against the potential public interest benefits to ensure that the Applicants have
demonstrated that, on balance, the merger serves the public interest and convenience.”” “The
Applicants bear the burden of proving by a preponderance of the evidence that, on balance,

the proposed transaction serves the public interest.”’8

6 See 47 U.S.C. 310(d) (2002).

TInre Applications of Time Warner Inc., America Online, Inc. and AOL Time Warner Inc., Memorandum Opinion
and Order, 16 FCC Red 6547, 6554 9 19 (2001) (“AOL-Time Warner Order”) (citing In re Applications of
Ameritech Corp. and SBC Communications Inc., Memorandum Opinion and Order, 14 FCC Red 14,712, 14,736 §
46 (1999), rev’d in part on other grounds sub nom. Ass’n of Communications Enters. v. FCC, 235 F.3d 662 (D.C.
Cir. 2001)).

81nre Application of GTE Corp. and Bell Atlantic Corp., Memorandum Opinion and Order, 15 FCC Red 14,032,
14,046 9 22 (2000) (emphasis added) (citations omitted). See also AOL-Time Warner Order, 16 FCC Red at 6554
19 (citing In re Applications of Tele-Communications, Inc. and AT&T Corp., Memorandum Opinion and Order, 14
FCC Red 3160, 3169-70 15 (1999)); In reapplication of WorldCom, Inc. and MCI Communications Corp.,
Memorandum Opinion and Order, 13 FCC Red 18,025, 18,031 J 10 n.33 (citing 47 U.S.C. § 309(e) (burdens of
proceeding and proof rest with the applicant)).



The public interest standard of section 310(d) therefore involves a balancing process that
weighs the potential harms and benefits of the proposed transaction.? The public interest
evaluation necessarily encompasses, among other things, preserving and enhancing competition
in relevant markets, ensuring that a diversity of voices is made available to the public, and
accelerating private sector deployment of advanced services.!® The Supreme Court has
repeatedly emphasized the Commission’s duty and authority under the Communications Act to
promote diversity and competition among media voices: “It has long been a basic tenet of
national communications policy that ‘the widest possible dissemination of information from

diverse and antagonistic sources is essential to the welfare of the public.””!!

III. THE PROPOSED ACQUISITION WILL CREATE AN ENTITY
WITH EXTRAORDINARY BREADTH AND POWER.

The proposed transaction will result in the marriage of the second largest MVPD
gatekeeper with one of the nation’s leading broadcast television networks — which also owns 35
local broadcast stations, a popular slate of cable programming, and a vibrant filmed
entertainment division. The resulting combination is a media conglomerate with extraordinary
reach, and its power will only expand with the rapid penetration of DBS service to consumers

nationwide.

9 See In re EchoStar Communications Corp., General Motors Corp. and Hughes Electronics Corp., Hearing
Designation Order, 17 FCC Red 20,559, 20,574-76 (2002) (“EchoStar Hearing Designation Order”); see also e.g.,
In re VoiceStream Wireless Corp., Powertel, Inc. and Deutsche Telekom AG, Memorandum Opinion and Order, 16
FCC Red 9779, 9789 (2001); In re AT&T Corp., British Telecommunications, ple, VLT Co. L.L.C., Violet License
Co. LLC and TNV [Bahamas] Limited, Memorandum Opinion and Order, 14 FCC Red 19,140 (1999).

10 5ec 47 US.C. §8§ 157, 332(c)(7) (2002), Telecommunication Act of 1996, Preamble; EchoStar Hearing
Designation Order, 17 FCC Red at 20,574-76; In re MediaOne Group, Inc. and AT&T Corp., Memorandum
Opinion and Order, 15 FCC Red 9816, 9821 § 11 (2000); cf. 47 U.S.C. §§ 521(4), 532(a) (2002).

W EchoStar Hearing Designation Order, 17 FCC Red at 20,575 (quoting Turner Broad. Sys., Inc. v. FCC, 512 U.S.
622, 663 (1994)).
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A. Hughes Electronics’ DIRECTYV Is the Leading DBS Provider
and One of Only Three MVPDs in Virtually All Local
Markets.

Hughes Electronic Corporation is a world-leading provider of digital television
entertainment, satellite-based private business networks, and global video and data broadcasting.
Comprised of four main units, its 2002 revenues were $8.9 billion.!2 Hughes’ Direct-to-Home
Broadcast business segment consists of the operations of DIRECTV Holdings, LLC in the United
States, DIRECTV Latin America, LLC in Latin America and the Caribbean Basin, and
DIRECTYV Broadband, Inc. (formerly Telocity Delaware, Inc.).!3 Through its wholly-owned
subsidiaries, DIRECTV holds DBS authorizations to operate 32 frequencies at the 101° W.L.
orbital location, three frequencies at the 110° W.L. orbital location,!4 and, 11 frequencies at the
119° W.L. orbital location.!> Through its wholly-owned subsidiaries, DirecTV also holds
authorizations for numerous transmit/receive, receive-only, and transmit-only earth stations
which are licensed to transmit and/or receive frequencies in the C, Ku, and DBS-bands.16

In the United States, DIRECTYV distributes over 800 digital channels of programming,
and at the end of 2002, provided service to over eleven million customers.!7? DIRECTV Latin

America is the largest digital multi-channel service provider in Latin America. At the end of

12 Hughes Electronics Corp., General Information: Company Overview, available at http://www.hughes.com/ir/
general/default.asp.

13 See Hughes Electronics Corp., Form /0-K 2002 Annual Report at 3-4, available at
http://www.Hughes.com/ir/annual_reports.asp.

14 EchoStar Hearing Designation Order, 17 FCC Red at 20,567 q 11; see also In re United States Satellite
Broadcasting Co. and DirecTV Enterprises, Inc., Order and Authorization, 14 FCC Red 4585 (Int’l Bur. 1999); In
re Hughes Communications Galaxy, Inc., Memorandum Opinion and Order, 99 FCC 2d 1369, 1371, 1387, 1388
(1984).

IS EchoStar Hearing Designation Order, 17 FCC Red at 20,567  11; see also In re Tempo Satellite Inc. and
DirecTV Enterprises, Inc., Order and Authorization, 14 FCC Rcd 7946 (Int’l Bur. 1999); see also In re DirecTV
Enterprises, Inc., Memorandum Opinion and Order, 7 FCC Rcd 2728 (Int’l Bur. 1992) and Memorandum Opinion
and Order, 7 FCC Red 6597 (Int’l Bur. 1992).

16 EchoStar Hearing Designation Order, 17 FCC Rcd at 20,567 | 11.

17 Hughes Electronics Corp., Company Overview, supra note 12.



2002, DIRECTYV Latin America provided service to 1.6 million customers in twenty-eight
markets.!8 Hughes owns 75% of DIRECTV Latin America.!9 PanAmSat Corporation is a
leading provider of commercial satellite-based video and data broadcast services, operating a
global fleet of twenty-one in-orbit satellites capable of reaching 98% of the world's population.
Hughes owns 81% of PanAmSat.20

Consumers have adopted DBS service at one of the fastest rates of any consumer good in
history. The presence of DBS in the market for the delivery of video programming has expanded
the market such that now almost all television households have access to subscription video.2!

B. News Corp., Through Its Fox Entertainment Group, Has

Established Itself as One of the Nation’s Leading
Programmers.

There can be little doubt that News Corp. has become a giant in American mass media.
As of March 31, 2003, its Fox businesses have total assets of approximately $23 billion and total
annual revenues of approximately $11 billion.22 In May 2003, the Fox Entertainment Group
reported third quarter consolidated revenues of $2.7 billion, a 9% increase over the $2.5 billion in
2002; and EBITDA of $542 million, a 39% increase over the $391 million reported a year ago.
The year-on-year growth was driven primarily by substantial increases in the filmed
entertainment, television broadcast network, and cable network programming segments of the

company.?3

18 14

19 14.

20 jg

2l opp Working Paper Series 37, supra note 3, at 61.

22 Fox Entertainment Group, Corporate Profile, available at http://www.newscorp.com/feg/index.html.

23 Fox Entertainment Group, Earnings Release for the Quarter Ended Mar. 31, 2003, available at
http://www.newscorp‘com/investor/download/Feg3qO3f.pdf.
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1. Fox Entertainment Group’s Broadcast Television
Holdings Are Substantial.

Fox has 188 affiliated stations, including 35 full-power television stations that are owned
and operated by the company.24 Each week Fox regularly delivers to its affiliates fifteen hours of
prime time programming, one hour of late-night programming on Saturday, and one hour of
Sunday morning news programming. Fox’s prime time programming features such series as The
Simpsons, King of the Hill, That 70’s Show, Malcolm in the Middle, Boston Public, Bernie Mac,
Grounded for Life and various movies and specials. Fueled by the hit shows 24, American Idol
2, and Joe Millionaire, Fox enjoyed a 32% ratings improvement in the first quarter of 2003
(compared to first quarter 2002) and earned its first-ever sweeps victory among Adults 18-49.25

In addition, a significant component of Fox’s programming consists of sports
programming, with Fox providing to its affiliates live coverage (including post-season) of the
National Football Conference of the National Football League (“NFL”),26 Major League
Baseball (“MLB”), and live coverage of the premiere racing series (the Winston Cup and the
Busch series) of the National Association of Stock Car Auto Racing (“NASCAR?”). During the
2001-2002 broadcast season, Fox ranked second in prime time programming based on
viewership of adults aged 18-49 (NBC had a 5.3 rating and 14 share, FOX had a 4.0 rating and a
11 share, CBS had a 3.9 rating and a 10 share and ABC had a 3.6 rating and 10 share).?”

24 Consolidated Application for Authority to Transfer Control, Application of General Motors Corp., Hughes
Electronics Corp. and the News Corp., MB Dkt. 03-124, at 25 (filed May 15, 2003) (“Application™); Fox
Entertainment Group, Form 10-K Annual Report 2002, at 11, available at
http://www.newscorp.com/feg/fegreport2002/fox_annual 2002.pdf.

25 Fox Entertainment Group, Earnings Release for the Quarter Ended Mar. 31, 2003, supra note 23, at 3.

26 On June 5, 2003, News Corp. announced the receipt of a second request for information from the United States
Department of Justice in conjunction with the proposed transaction. Press Release, News Corp., News Corporation,
General Motors and Hughes Electronics Announce Filing of Preliminary Materials with the SEC News Corporation
and Hughes Also Announce Receipt of Second Request under HSR Act (June 5, 2003) available at
http://www.newscorp.com/news/news_193.html. FTC Watch has recently indicated that the proposed acquisition
will likely raise significant competition concerns due to the overlap between Fox’s NFL programming and
DIRECTV’s NFL Sunday Ticket. Briefs: Merger Watch, 610 FTC: WATCH 2 (May 26, 2003).

27 See Fox Entertainment Group, Form 10-K Annual Report 2002, supra note 24, at 11.



Fox Television Stations currently owns and operates thirty-five full power stations
located in nine of the top ten largest designated market areas (“DMAs”). Fox Television Stations
owns and operates two stations in nine DMAs, including New York, Los Angeles and Chicago,
the first, second and third largest DMAs, respectively. These owned and operated stations reach

44.7% of all U.S. Households.28

2. Fox Entertainment Group’s Cable Programming
Network Holdings Are Equally Impressive.

Fox Entertainment Group has launched a range of cable television offerings, covering
general entertainment, news, sports, and documentary. These relative newcomers have made a
dramatic impact on the cable lineup, with Fox News achieving the highest prime time ratings of

any basic cable channel in the first quarter of 2003.29

a. Fox News

Fox News is a 24-hour all news cable channel which is currently available to
approximately eighty million U.S. cable and DBS households. Fox News also produces a
weekend political commentary show, Fox News Sunday, for broadcast on Fox. Fox News,
through its Fox News Edge service, licenses news feeds to Fox Affiliates and other subscribers to
use as part of local news broadcasts.30

In the words of News Corp. Chairman Rupert Murdoch, Fox News Channel has become
“the undisputed number one cable news channel,” ranking as the most watched cable news
network for the second half of fiscal year 2002.3! The trend continued into the first quarter of
2003, as Fox News achieved double-digit revenue growth and finished the quarter as the highest-

rated basic cable channel in primetime, making it the first news channel to achieve that

28 See id. at 10.
29 Fox Entertainment Group, Earnings Released for the Quarter Ended Mar. 31, 2003, supra note 23, at 4.
30 Fox Entertainment Group, 10-K Annual Report, supra note 24, at 12.

3114, at Chairman’s Review.
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distinction since 1991.32 Viewership during the quarter increased 80% in primetime and 92% on
a 24-hour basis compared to a year ago as Fox News achieved the highest 24-hour ratings growth

among all cable news channels.33

b. FX
Launched in June 1994, FX Networks LLC currently reaches approximately 77.8 million
U.S. cable and DBS households. FX is a general entertainment network that combines original
programming with acquired television series and feature films. In addition, FX carries sports
programming with live coverage of certain NASCAR events. FX’s line-up for the Fall 2002
season included the following syndicated hits: Ally McBeal, The Practice and Buffy the Vampire
Slayer; and original programming, including the Emmy nominated drama, The Shield, a new

half-hour comedy, Lucky, Son of the Beach and The Tough Man World Championship series.34

c. Regional Sports

Fox Sports Net, Inc. is the largest regional sports network programmer in the United
States, focusing on live professional and major collegiate home team sports events. Fox Sports
Net owns an equity interest in, or is affiliated with, twenty-four regional sports networks. These
regional sports networks reach approximately seventy-three million households and, together
with Fox Sports Net, have rights to telecast live games of seventy professional sports teams in
Major League Baseball, the National Basketball Association, and the National Hockey League
and numerous collegiate conferences and sports teams.3>

Fox Sports Net owns a 40% interest in Regional Programming Partners, a partnership

with Rainbow which owns various interests in regional sports networks (including two in which

32 Fox Entertainment Group, Earnings Release for the Quarter Ended Mar. 31, 2003, supra note 23, at 4.
31d a4
34 Fox Entertainment Group, 10-K Annual Report 2002, supra note 24, at 12.

3514
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Fox Sports Net owns 50% interests), the New York Knickerbockers NBA franchise, the New
York Rangers NHL franchise, the Madison Square Garden entertainment complex, and Radio

City Music Hall.36

d. National Geographic Channel
In January 2001, Fox Entertainment Group launched the National Geographic Channel in
the United States. The National Geographic Channel currently reaches approximately 33.2
million U.S. cable and DBS households. Fox holds a non-controlling 66.67% interest in NGC
Network US, LLC, the producer of the U.S. channel. The National Geographic Channel airs
documentary programming on such topics as natural history, adventure, science, exploration and

culture.37

IV. ABSENT APPROPRIATE CONDITIONS, NEWS CORP.’S
CONTROL OF DIRECTV WILL EXACERBATE THE SHIFT OF
POWER AWAY FROM LOCAL AFFILIATES.

The proposed acquisition creates a powerful incentive for News Corp. to discriminate
against the retransmission of local programming in favor of a unified national television feed.
The resulting loss of affiliate bargaining power will likely lead to the reduction or elimination of
retransmission consent fees and a marked reduction in the ability of local broadcast stations to
provide local programming. Fox Entertainment’s national feed will also siphon advertising away
from local affiliates, as advertisers seeking to reach DBS subscribers shift resources to Fox’s new
national programming feed. Absent the imposition of certain conditions, communities across the

nation will lose the public benefits that result from diverse local viewpoints.

36 4.

37 1d. at 13.
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A. Localism and Diversity Are Core Objectives of Congress and
the Commission.

The Commission readily and properly acknowledges that localism “remains an important
attribute of the broadcast media industry.”38 Indeed, the roots of localism pre-date the inception
of broadcasting and have long been reflected in fundamental policy choices made by Congress
and the Commission. It is these roots and policy choices that illustrate the meaning of localism
and the importance to the public of preserving this quality in the American broadcast system.

Localism necessarily involves serving the interests of a particular community not only by
the airing of local content, but also by exercising independent decision making on the amount
and timing of commercials made available for local advertisers and the mix of national
programming (network and syndicated) and local programming that appeals to local tastes. In
short, localism serves to ensure that America’s mass media outlets are accountable to and
integrated into the communities that they serve.

Intertwined with the concept of localism is the goal of diversity. The Commission has
long maintained, and the courts have confirmed, that the promotion of diversity is a vital
component of the Commission’s mission to promote the public interest.39 As a result, the

Commission has recognized the importance of market structures that promote diversity.40

1. Congress Has Mandated Localism and Diversity as
National Communications Policy.

Neither the Commission nor Congress has lessened its commitment towards a system of
local stations focused on providing differentiated service to their communities of license. As

recently as 1999, Congress, in considering the Satellite Home Viewer Improvement Act

38 In re 2002 Biennial Regulatory Review-Review of the Commission’s Broadcast Ownership Rules and Other Rules
Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Notice of Proposed Rule Making, 17 FCC
Red 18,503, 18,526 71 (2002).

39 See Fox Television Stations, Inc. v. FCC, 280 F.3d 1027, 1042 (D.C. Cir. 2002); Sinclair Broad. Group v. FCC,
284 F.3d 148, 160 (D.C. Cir. 2002).

40 Tyrner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 663-64 (1994) (quoting United States v. Midwest Video Corp.,
406 U.S. 649, 668 n.27 (1972));, EchoStar Hearing Designation Order, 17 FCC Red at 20,575 § 26.
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(“"SHVIA”), reiterated its stance that communications policy is “intended to preserve free
television for those not served by satellite or cable systems and to promote widespread
dissemination of information from a multiplicity of sources.”#! Congress accurately predicted
the rise of DBS systems and the need to protect localism and diversity in the face of fast-paced

technological innovation:

The conferees expect that, by January 1, 2002, satellite carriers’ market
share will have increased and that the Congress’ interest in maintaining
free over-the-air television will be undermined if local broadcasters are
prevented from reaching viewers by either cable or satellite distribution
systems.42

Unchanged is the legislative and administrative objective, reflected in the physical
structure of the broadcast system, that local stations are best suited to program for the diverse
tastes and needs of local communities. As Congress explained when considering the
Telecommunications Act of 1996: “Localism is an expensive value. We believe it is a vitally
important value, however, and ... it is a principle of communications policy rooted in the
Communications Act of 1934. It should be preserved and enhanced as we reform our laws for
the next century.”43

2. The Commission Has Followed Congress’s Directive by
Promoting Localism and Diversity.

Throughout its history, the Commission has upheld the public interest through its
promotion of localism and diversity in media broadcasting. The result has been a robust and
diverse array of local viewpoints.

The Commission upheld its commitment to localism in constructing the DTV Table of

Allotments, which evidences a continued policy of overlapping and geographically dispersed

41 HR. Conf. Rep. No. 106-464, at 101 (1999).

424

43 HR. Rep. No. 104-204, at 221 (1995) reprinted in 1996 U.S.C.C.AN. 10, 113.
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station signals.44 Stations are dispersed among various communities on the principle that local
stations are better able to respond to local needs, and are more likely to reflect local tastes, than
would stations centered outside of the locality.#5 The Commission announced in 1952 when it
created the Table that dispersed allotments “protect[ ] the interests of the public residing in
smaller cities and rural areas more adequately than any other system.”#6 It rejected the
construction of more powerful regional stations so that “as many communities as possible

[would] have the advantages that derive from having local outlets that will be responsive to local

needs.”47

3. Localism and the Presence of Non-Network-Owned
Affiliates Also Promotes Competition.

In television broadcast markets, localism serves to promote competition. For example,
retransmission of local broadcasts increases competition between DBS and cable systems. A
recent GAO study found that the provision of local broadcast channels by DBS companies is
associated with non-price competition between cable and DBS.48 In areas where DBS operators
provide local channels, the GAO results indicate that cable companies offer subscribers
approximately six percent more channels. According to GAO, this result indicates that cable
companies are responding to DBS provision of local channels by improving their quality as

reflected by the greater number of channels. Confirming this finding in comments to the

44 See 47 C.F.R. § 73.622(b) (2002).

43 See e.g., NBC, 319 U.S. at 203 (“Local program service is a vital part of community life. A station should be
ready, able and willing to serve the needs of the local community by broadcasting such outstanding local events as
community concerts, civic meetings, local sports events, and other programs of local consumer and social interest.”);
David M. Silverman & David N. Tobenkin, The FCC's Main Studio Rule: Achieving Little for Localism at a Great
Cost to Broadcasters, 53 Fed. Comm. L. J. 469, 474-76 (200D).

46 1n re Amendments of Section 3.606 of the Commission’s Rules and Regulations, 41 F.C.C. 148 13 (1952).
47 1.

48 United States General Accounting Office, Telecommunications: Issues in Providing Cable and Satellite
Television Services, at 9-10, GAO-03-130 (Oct. 15, 2002). See also United States General Accounting Office,
Telecommunications: The Effect of Competition From Satellite Providers on Cable Rates, GAO/RCED-00-164
(July 2000).
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Commission, EchoStar stated that “the addition of local channels has made DBS more
competitive with incumbent cable providers and has led to an increase in DBS subscribership and

a restraint on cable prices.”49

B. Absent Appropriate Conditions, News Corp.’s Acquisition of
Control Over DIRECTYV Will Endanger Localism and
Diversity.

As Gregory Sidak explains in his declaration, the proposed acquisition will give News
Corp. the economic incentive and the ability to bypass local Fox affiliates, replacing local
broadcasts with a national programming feed.5% This shift will greatly increase the bargaining
power of News Corp. over its Fox affiliates in the purchase of video programming. As a result,

localism and diversity could be severely impacted in the absence of protective measures.

1. News Corp.’s Control of DIRECTV Will Give Fox
Entertainment the Ability and Incentive to Bypass
Local Affiliates with a National Network Feed.

Mr. Sidak explains that there are two ways in which DIRECTV would offer Fox network
programming to DBS subscribers in areas where Fox is available over the air: (1) by
retransmitting the programming of Fox’s affiliate stations to households within the geographic
areas served by those local stations, and (2) by bypassing Fox’s affiliate stations and offering a
single nationwide Fox network feed. Although the Satellite Home Viewer Improvement Act of
1999 prohibits DIRECTV from refusing to retransmit the signal of a local Fox affiliate in a
market where it is carrying local signals,3! DIRECTV can decline to pay for that signal. And

even if local Fox affiliates were to demand carriage under SHVIA’s “carry one, carry all” rules,

49 2002 Annual Report, 17 FCC Red at 26, 932 { 61.

30 Declaration of J. Gregory Sidak (June 16, 2003). A copy of the declaration appears as Exhibit 1 to these
comments.

Sl47US.C § 338(a)(1) (2002) (stating that “each satellite carrier providing, under section 122 of Title 17,
secondary transmissions to subscribers located within the local market of a television broadcast station of a primary
transmission made by that station shall carry upon request the signals of all television broadcast stations located
within that local market™).
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nothing prohibits DIRECTV from bypassing the affiliates altogether by beaming down a national
Fox feed covering the continental United States. Mr. Sidak concludes: “The acquisition of

DIRECTYV by NewsCorp will enhance DIRECTV's incentive and ability to bypass local Fox

affiliates in this manner, regardless of whether those affiliates opt for mandatory carriage.”s2

a. The Acquisition Increases News Corp.’s
Incentive to Bypass Local Network Affiliates.

As of May 15, 2003, there were 188 Fox affiliated stations, of which 35 were owned and
operated (O&O) by News Corp. and 153 were independently owned.53 DIRECTYV currently
offers local-into-local network programming in 61 local markets by retransmitting (by spot
beam) the broadcasts of individual network affiliates.>4 For purposes of his analysis, Mr. Sidak
assumes that DIRECTYV pays retransmission consent fees to each Fox network affiliate for the
ability to beam its local signal to DBS customers via satellite. This retransmission of the local
network affiliate’s signal is unaltered, which is to say that a DIRECTV customer sees the
transmission exactly as it is broadcast terrestrially by the network affiliate. Though DIRECTV
offers a substitute Fox affiliate feed to customers who live in “white areas” (where customers
cannot receive a sufficiently strong over-the-air signal from a local affiliate), it does not currently
bypass local Fox affiliates.

From a technical standpoint, it is feasible for DIRECTYV to bypass local Fox network
affiliates, and nothing would legally prevent DIRECTYV from offering a national Fox feed. As
Mr. Sidak notes, the fact that DIRECTV has chosen to retransmit, but not bypass, local Fox
network affiliates necessarily implies that retransmission is currently economically rational for
DIRECTYV while bypass is not. He states the following two conditions that naturally follow from

this observation;

52 Declaration of J. Gregory Sidak, supra note 50, ] 8.
53 Application, supra note 24, at 25.

54 DIRECTV, Local Channels Availability, available at http://www.directv.com/DTVAPP/LocalChannelServlet.
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o Condition 1: DIRECTV’s revenue from retransmitting a local station,
Rg p, outweighed DIRECTV’s cost of retransmission, Cg p: Rrp — Crp >
0.

. Condition 2: DIRECTV’s profit from bypassing a local affiliate, Rg p —
Cg.p, was less than its profit from retransmitting a local station, Rg p —
Crp! Rrp=Crp>Rpp-Cgp.

Mr. Sidak further explains that while it is not currently profitable for DIRECTV
unilaterally to bypass local Fox affiliates, it would be profitable for DIRECTYV to do so after its

acquisition by News Corp, provided that two additional conditions are met:

. Condition 3: The joint revenues of the merged entity from bypassing a
Fox local affiliate, R p + R, exceed the joint costs of bypassing a Fox
local affiliate, CB,D + CB,F-

. Condition 4: The joint profits of the merged entity from bypassing a Fox
local affiliate, Rgp + R r— [Cpp + Cp 5], exceed the joint profits of
retransmitting that Fox local affiliate, Rg p + Rr g — [Cr p + CrFl.

Mr. Sidak concludes that if all four conditions are satisfied, the merged entity will have an
incentive to bypass Fox local affiliates.5>

Bypassing local affiliates could yield significant benefits for News Corp. and its Fox
Entertainment Group. Notably, Fox would be able to recover the 30-90 seconds per half hour
that are dedicated to local advertising. “By capturing the local advertising time allotment ...
NewsCorp would increase Fox’s advertising revenues without generating any corresponding
increase in its programming costs. By migrating DIRECTYV viewers from its network affiliates to
a national Fox feed, NewsCorp can capture the advertising value of those viewers for 100 percent
of its primetime programming.”56

Through bypass, Fox would also avoid significant costs associated with the payment of
retransmission consent fees. “If DIRECTV could offer, through bypass, much of the

programming that the Fox affiliates currently provide on a local basis, then it could inform local

55 Declaration of J. Gregory Sidak, supra note 50, 99 11-12.

56 14,9 17.
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Fox affiliates that it would no longer pay retransmission consent fees for their broadcast signals
on a going-forward basis.”>7 Faced with the choice of completely withholding its signal from
DIRECTYV or opting for uncompensated carriage under SHVIA’s must-carry rules, a Fox affiliate
would likely opt for mandatory carriage as a way to maximize its audience share. By refusing to
pay retransmission consent fees to local affiliates, DIRECTV would directly benefit by the
amount previously paid for such consent.

The only foreseeable cost of bypassing local affiliates centers on the potential subscriber
losses that may occur if local Fox affiliates refuse to submit to uncompensated retransmission of
their broadcast signal. “In this event, some DIRECTV customers would be willing to switch to
EchoStar or to their local cable provider to continue watching local Fox programming.”58
Though this cost must be weighed against the benefits of bypass, Mr. Sidak notes that the
marginal effect of subscriber defection would likely be small because DIRECTV subscribers who
were interested in local news and public affairs programming could still view the local
programming of ABC, CBS, or NBC.

Based on these cost and revenue streams, it appears that after the proposed acquisition,
the joint profits to News Corp. and DIRECTV from bypassing a local affiliate are likely to
exceed the joint costs of bypassing that affiliate. Similarly, Mr. Sidak concludes that the profits
to be gained from such a bypass may exceed the profits to be gained from retransmission. As a
result, the combined entity will have an incentive to bypass local affiliates in favor of a national

programming feed.

b. The Acquisition Provides News Corp. With the
Ability to Bypass Local Network Affiliates.

To date, the economic incentives discussed in the preceding subsection have remained

latent because Fox has not had the ability to engage in affiliate bypass while retaining the

57 1d. 9 20.

58 14,9 23.
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economic incentives of upstream incremental gains. For example, DIRECTYV currently
negotiates retransmission consent fees with local affiliates because DIRECTV, as an MVPD
provider, cannot realistically threaten to end payments. “The loss of such hit programming as
American Idol and 24, as well as local Fox programming, would encourage DIRECTV
subscribers to switch to alternate MVPD platforms.”59

Following the proposed acquisition, however, News Corp. will have the ability to end
retransmission consent payments because of its capacity to substitute a national programming
feed for local programming. This ability marks a dramatic shift in the bargaining power of local
affiliates, which will only increase with the continued expansion of DBS as a primary means of
content delivery.

The shift in bargaining power also applies to local affiliation agreements. Because News
Corp. will have the ability to offer Fox programming through DIRECTV without the consent of
the local affiliates, News Corp. will have far “greater latitude and credibility to replace the
current Fox affiliate in a given DMA with another local station.”60

In short, when placed under the control of News Corp., DIRECTV will no longer be
dependent on Fox affiliates for access to Fox network programming. At th